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ARGUMENT

Appellant, Christopher C. Claycomb, relies on trguanent set forth on pages 13-
35 of Appellant’s Brief but also makes the follogiadditional reply to the issues raised
in Respondent’s Brief.

Point |

Both Appellant and Respondent agree there iseadence of in-kind support or
payments through third parties in this case (RBsjef 15-16). The question before this
Court is whether it is the prosecution’s or theethsk’s burden to introduce evidence of
in-kind support or third-party arrangements atltridf in-kind support and third-party
arrangements are included in the support elemeen, it was the State’s burden to prove
Mr. Claycomb did not provide thes&ate v. Sf, 155 S.W.3d 756, 762 (Mo. banc 2005)
(“it is always the State's burden to establish @ui@ basis for elements of the crime
charged”). If in-kind support or third-party argagments are merely available as a
defense to rebut prima facie case, then it was the defense’s obligation to yredhis
evidence.

Respondent cites to a series of nonsupport cases dther states, pointing out
that in those states the prosecution may mak®ima facie case of nonsupport by
showing the defendant failed to pay child suppettich would then leave it up to the
defendant to rebut the State’s case with eviderfcen-&ind support or third-party
arrangements (Resp. Br. 20-22). Respondent’'s agummisses the mark in that it

ignores statutory differences and Missouri case law
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Respondent points out that in Alaska, the faitor@ay child support “constitutes

at leastprima facie evidence of failure to provide ‘support” (Respr. B2 (quoting
Taylor v. Sate, 710 P.2d 1019 (Alaska. App. 1985)). Alaska’'s support statute
specifically took its definition of support from &dka’s child support statute, thus
creating a cross-reference between the two statdiagor, 710 P.2d at 1022 (quoting
Commentary on Alaska Revised Criminal Code (citingansen v. Sate, 491 P.2d 759
(Alaska 1971)). Missouri’'s nonsupport statute, bBeer, contains no such cross-
reference.Compare § 568.040with § 452.340.

Respondent points out that in Nevada, the State“[lndo affirmative burden to
disprove in-kind assistance” in a nonsupport proses (Resp. Br. 21 (citindpp V.
Sate, 814 P.2d 1011, 1013 (Nev. 1991). The NevadaesuprCourt has “concluded that

the phrase ‘support and maintenance’ [as used enntinsupport statute] means any

court-ordered legal obligation to pay child supgorgheriff, Washoe County v. Vlasak,

888 P.2d 441, 443 (Nev. 1995) (citifgpp, 814 P.2d at 1013). The Nevada Supreme

Court was able to arrive at this definition becatse is no definition of support given
in the nonsupport statuteSee Id. This is not true under Missouri’s nonsupport gt
where “support” is specifically defined as “foodptbing, lodging, and medical or
surgical attention.” 8§ 568.040. Where a statiise|f, defines a word, “That definition
controls.” Sate ex rel. Boone Ret. Ctr., Inc. v. Hamilton, 946 S.W.2d 740, 742 (Mo. banc
1997).

Respondent points out an Indiana appellate caetl language that suggested it

was the defendant’s responsibility to raise theassf in-kind support in a nonsupport

5
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prosecution: “[Defendant] has never asserted thatprovided his child with food,
clothing, shelter, or medical care so as to relidumn of criminal liability for
nonsupport.”’Gustman v. Sate, 660 N.E.2d 353, 356 (Ind. Ct. App. 1996). Ireatpting

to applyGustman to this case, Respondent ignores tBastman involved a challenge to
the factual basis to support a guilty plea, nothallenge to the sufficiency of the
evidence after a trialld. The Indiana Supreme Court has specifically regettempts

to apply sufficiency challenges to factual basialiemges, because “the test necessary to
prove a sufficient factual basis to support a gulea is not the same as that required to
support a conviction. . . . ‘Reasonably concludiguglt is not the same as concluding
guilt beyond a reasonable doubtRhoades v. Sate, 675 N.E.2d 698, 702 (Ind. 1996).
Missouri courts have similarly rejected attemptsliatct application of sufficiency cases
to factual basis cases due to the differing stateda®mmons v. Sate, 429 S.W.3d 464,
470 (Mo. App. E.D. 2014).

By citing to the definition of nonsupport crimesather jurisdictions, Respondent
not only ignores important statutory differencest falso previous Missouri cases
specifically construing “support,” under Missoumsnsupport statute, to include in-kind
and other forms of supportSate v. Holmes, 399 S.W.3d 809, 815 (Mo. banc 2013)
(“Here, it is uncontested that he provided absbjute monetary support for his son and
no in-kind support other than to feed and house the child duringetdss/s on which he
had custody”) (emphasis adde@ate v. Coe, 233 S.W.3d 241, 243 (Mo. App. S.D.
2007) (“Thereafter, during the period from May 1002, to May 1, 2005, mother

received no support for the children directly frdefendant or anyn-kind support from
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him”) (emphasis addedBequette v. State, 161 S.W.3d 905, 908 (Mo. App. E.D. 2005)
(“other forms of support, such as providing food and clothing, can con&itsupport
under the criminal non-support statute”) (emphasided);Sate v. Nichols, 725 S.W.2d
927, 930 (Mo. App. E.D. 1987) (“The evidence, hoamrwdid not establish: (1) whether
defendant also provided room and board, books, &etkneals and transportation; (2)
whether defendant supplied Tammy with other moroesother items of statutory
“support” such as clothing; or, (3) whether defemtdeontributed support to Tammy
directly.”).

Respondent next complains that requiring the Stafgove the defendant did not
provide any in-kind support or make third-partyaamgements “would be an unreasonable
burden” and should be the defendant’s responsiliiitinject into a case, because it “is
Defendant who is in the best position” to produeehs evidence (Resp. Br. 19).
Respondent again ignores the statute which defswgsport” as “food, clothing, lodging,
and medical or surgical attention” and to be gudfynonsupport, the State must prove
the defendant did not provide “support.” § 568.040 plain reading of the statute and
case law leave no doubt support includes direcingays to, or arrangements with, third
parties and in-kind supportHolmes, 399 S.W.3d at 813Bequette, 161 S.W.3d at 908.
Under no standard does prosecutorial convenienomptrdue process or the plain
meaning of statutesSee Com. v. Clark, 279 A.2d 41, 45 (Pa. 1971) (“It might be equally
or even more ‘convenient’ for a prosecutor to disg@ewith juries in criminal trials, but
no one would seriously suggest that this would amtrrthe suspension of the

constitutional right to trial by jury.”).
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Based on the statutory definition of support andrgMissouri case law, “support”
is not limited to court ordered child support. Bor includes third-parties arrangements,
in-kind support, and direct paymentdolmes, 399 S.W.3d at 818Bequette, 161 S.W.3d
at 908; § 568.040. Insomuch third-party arrangdsand in-kind support are included
in the element of support, it was the State’s buartie provide sufficient evidence to
support a finding that Mr. Claycomb provided noppaort” not just that he failed to pay
his child support or make direct monetary paymengslf, 155 S.W.3d at 762. The
record in this case is devoid of evidence that ®laycomb failed to provide in-kind
support or make payments to third parties. Accwmlyi the State failed to meet its
burden and there is insufficient evidence to find @laycomb failed to provide support.

Point 11

Citing to Sate v. Holmes, 399 S.W.3d 809, 815 (Mo. banc 2013), &htate v.
Reed, 181 S.W.3d 567, 570 (Mo. banc 2006), Respondegiea the existence of a child
support order is sufficient to establish what cints adequate support (Resp. Br. 22-
23). To the extent the language relied upon bypBedent inHolmes and Reed can be
read as broadly as Respondent presents it, thig €loould reevaluate the language used
in those case.

Equating the amount due under a child support oxdlr “support” as defined by
8§ 568.040, is problematic. They are not the sammegt Without putting the Form 14
and the dissolution or paternity judgment into ewice, there is no evidence of what the
child support amount actually represents. Childpsut is not limited to “food, clothing,

lodging, and medical or surgical attention.” § B8®. Child support is much broader:

8
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‘Other extraordinary child-rearing costs’ may irady but are not

limited to, the cost of tutoring sessions, specigbrivate elementary and

secondary schooling to meet the particular educatineeds of a child,

camps, lessons, travel or other activities intertdezhhance the athletic,

social or cultural development of a child.

An order may include the cost of tuition, room dwérd, books,

fees and other reasonable and necessary expenses.

Nelson v. Nelson, 195 S.W.3d 502, 513 (Mo. App. W.D. 2006) (quotfgym 14, Line
6e, Comment A). Additionally, parties are freentgotiate deviations from the Form 14
amount so long as the court finds the presumed atmmfuchild support is unjust and
inappropriate.See Pratt v. Ferber, 335 S.W.3d 90, 97 (Mo. App. W.D. 2011) (discugsin
that the parties negotiated aspects of child suppdhneir dissolution decree).

Based on the record in this case, nobody can ghyany authority, and there can
be no reasonable inferences of, what the $247.00nmmnth in child support Mr.
Claycomb was ordered to pay represents. WithauEthrm 14 and dissolution judgment
in evidence, there is no evidence the $ 247.00npamnth in child support represented
adequate support for “food, clothing, lodging, amédical or surgical attention.” 8

568.040.
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CONCLUSION

Based on the argument presented above and in AppsliBrief, Mr. Claycomb
respectfully requests this Court reverse the judgnoé the trial court and remand the
case with instructions for the court to vacate aatiaside the judgment and discharge

Mr. Claycomb from his sentence.

Respectfully submitted,

/s/ Damien de Loyola

DAMIEN DE LOYOLA #64267
Assistant Appellate Defender

Office of the Public Defender — Area 69
Western Appellate Division

920 Main, Suite 500

Kansas City, MO 64105

Tel: 816/889-7699

Fax: 816/889-2001
Damien.deLoyola@mspd.mo.gov

Counsel for Appellant
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